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SOCIAL MEDIA CAN WIELD THEIR ‘ALGORITHM
POWER’ TO RED-FLAG FAKE NEWS: CEC

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Understanding polls:The Chief Election Commissioner was addressing an international
conference in New Delhi on Monday.PTIPTI

Inclusive elections truthfully reflect the expression of the collective will of the people and are a
hallmark of democracy, Chief Election Commissioner Rajiv Kumar said here on Monday even as
he stressed the challenges of social media and their intersection with election management
bodies (EMBs).

The EMBs, the CEC said, expected social media platforms to use their “algorithm power, to
proactively red-flag fake news”.

His comments came at a two-day international conference on the “Role, framework and capacity
of election management bodies” organised by the Election Commission (EC) under the ‘Cohort
on Election Integrity’ led by the Commission and established as a follow-on to the ‘Summit for
Democracy’ held in December last year.

To preserve freedoms

Speaking on the pressing challenges before the EMBs today, Mr. Kumar stressed their
intersection with social media platforms. “More early or deeper red-flagging of fake news based
on known modus operandi and genres is not an unfair expectation from the EMBs,” he said.
Such a proactive approach to counter fake news would facilitate “credible electoral outcomes”
that would help preserve “freedoms” which these platforms required to thrive.

He said that free, fair, inclusive, accessible and inducement-free elections, a cornerstone of
democratic polity, were a precondition to peace and developmental dividends. These threshold
concepts, he said, embody the understanding that sovereignty belongs to and flows from the
people of a country.
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SC TO EXAMINE LAW DEPRIVING UNDERTRIALS THE
RIGHT TO VOTE

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Monday decided to examine a petition challenging a provision in the
election law that imposes a blanket ban on undertrials, persons confined in civil prisons and
convicts serving their sentence in jails from casting their votes.

A Bench led by Chief Justice of India (CJI) U.U. Lalit issued notice to the Union of India, the
Union Home Ministry and the Election Commission on a petition filed by Aditya Prasanna
Bhattacharya, a student of the National Law School of India University, Bengaluru, who said that
while convicts out on bail could vote, undertrials, whose innocence or guilt has not been
conclusively determined, and those confined in civil persons were deprived of their right to vote.

Mr. Bhattacharya, represented by advocate Zoheb Hossain, argued that Section 62(5) of the
Representation of the People Act, 1951, mandates that “no person shall vote at any election if
he is confined in a prison, whether under a sentence of imprisonment or transportation or
otherwise, or is in the lawful custody of the police”. Mr. Hossain contended that the provision
arbitrarily, through the use of “broad language”, disenfranchises a large segment of the
population.

The petition said that “denying penitentiary inmates the right to vote is more likely to send
messages that undermine respect for the law and democracy than messages that enhance
those values… Denying the right to vote does not comply with the requirements for legitimate
punishment”.

The right to vote is a constitutional right under Article 326.
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‘MOVE TO SET UP UNIFORM CIVIL CODE PANEL
UNACCEPTABLE’
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

The All India Muslim Personal Law Board has criticised the move by the governments of
Uttarakhand and Gujarat to set up committees on a uniform civil code and termed it
“unacceptable”. “The move of the Uttarakhand and Gujarat government is unacceptable not just
to Muslims but all minorities besides millions of Scheduled Tribes,” Khalid Saifullah Rehmani,
general secretary, AIMPLB, said.
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SEQUENCE OF IMPLEMENTATION, EWS QUOTA
OUTCOMES

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

In Bengaluru | Photo Credit: FILE PHOTO: K. BHAGYA PRAKASH

The original intent of the reservation policy in newly independent India was to level the playing
field for the most marginalised sections, those stigmatised and discriminated against on account
of their birth into specific caste and tribal groups. While these groups were also economically
deprived, that was not the main rationale for instituting compensatory discrimination in favour of
these groups.

Over the decades, the instrument of reservation has expanded to include more groups under its
ambit, leading to furious debates both about the general principle of affirmative action and about
which groups deserve to be beneficiaries. These disputes have resulted in complex legal cases,
with the rulings providing the nuts-and-bolts mechanics that guide the implementation of the
reservation policy on the ground.

Also read: OBCs not in Central list can apply under EWS for Central government posts:
DoPT

This article draws attention to a crucial impending implementation decision about the
economically weaker sections (EWS) quota, and shows how the sequence of implementation
would result to diverging outcomes.

The reservation system in India takes two forms: vertical reservation (VR), which until 2019 was
defined for stigmatised and marginalised social groups (SCs, STs and OBCs); and horizontal
reservation (HR), applicable to cross-cutting categories such as women, people with disability
(PWD), domicile, etc. As long as the VR system was social group-based, no individual was
eligible for multiple VR categories, since no individual can belong to multiple caste or tribal
groups.

The 103rd Constitution Amendment Act in 2019, popularly known as the 10% quota for the so-
called EWS, fundamentally altered the original raison d’être of reservations by opening VR to
groups that are not defined in terms of hereditary social group identity (caste or tribe). EWS
status is transient (that individuals can fall into or escape out of), but social groups are
permanent markers of identity.

While this meant that in principle, an individual could belong to two VR categories (say, SC and
EWS), the amendment explicitly removed individuals who are already eligible for one VR (SC,
ST, or OBC) from the scope of EWS reservations. As a result of this exclusion, an individual
could still be only eligible for at most one vertical category.

Exclusion of SCs, STs, OBCs from the scope of EWS reservation was immediately challenged
in court on the grounds that it violated individual right to equality (that roughly corresponds to
Articles 14-18 of the Indian Constitution).

On the last day of hearings at the Constitutional Bench of the Supreme Court, the following
“compromise” proposal was made by G. Mohan Gopal: do not revoke the amendment but

https://www.thehindu.com/news/national/ews-quota-does-not-erode-rights-of-scheduled-communities-obcs-centre-tells-supreme-court/article65915271.ece
https://www.thehindu.com/news/national/obcs-not-in-central-list-can-apply-under-ews-for-central-government-posts-dopt/article65938464.ece
https://www.thehindu.com/news/national/obcs-not-in-central-list-can-apply-under-ews-for-central-government-posts-dopt/article65938464.ece
https://www.thehindu.com/news/national/ews-quota-claims-to-be-for-poorest-of-poor-but-excludes-most-deprived-communities-says-sc/article65922591.ece
https://www.scobserver.in/reports/ews-reservation-day-8-responses-to-governments-arguments-on-last-day-of-hearing/
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interpret the language of the amendment in a way that does not exclude SCs, STs, OBCs from
the scope of EWS reservation.

Allowing for overlapping VR categories (such as SC and EWS, etc.) generates an important
ambiguity under the current legal framework, most notably stemming from the ruling of the Indra
Sawhney case ( 1992). Under this, any member of a reserved category who is entitled to an
open-category position based on “merit” (examination) score should be awarded an open-
category position, and not be slotted under a VR position. Technically, this implies that open-
category positions must be allocated based on merit in the first step, and VR positions should be
allocated to eligible individuals in the second step. This procedure is called “over-and-above”
choice rule in the literature. This is to be distinguished from the “guaranteed minimum” rule
which would guarantee a minimum number of positions to members of beneficiary groups,
regardless of whether they enter through reserved or open (“merit”) positions.

When VR categories are mutually exclusive, i.e., no individual can be a member of multiple
vertical categories, it is completely immaterial in what sequence vertical categories are
processed in relation to each other. However, if individuals can belong to two vertical categories,
the relative processing sequence of vertical categories becomes very important, as Sönmez and
his fellow economist Utku Ünver show in their 2022 paper.

How will sequencing matter? EWS-first: Consider the scenario where EWS positions before
other VR categories, immediately after the open category seats. In her 2019 paper with
economist Rajesh Ramachandran, Deshpande shows that under the current income limit for
EWS reservation, more than 98% of the population qualifies, i.e., almost everyone is eligible for
EWS reservation. If EWS reservations are filled first, the outcome would be the same as treating
EWS positions as open positions.

This would effectively end up making the EWS reservation redundant. Since the richest
applicants are not eligible for EWS, the actual outcome would be slightly different, but not a
whole lot as the richest 2% may not even apply to public institutions where quotas are
applicable.

EWS-last: If EWS positions are allocated after all other VR positions are filled, this issue will not
arise. Now, while all individuals with incomes lower than the EWS limit are equally eligible for
EWS positions (which is still effectively all individuals), the system awards the EWS positions to
eligible individuals who have highest merit scores. But since some of the higher score
individuals from SCs, STs and OBCs would be admitted under their respective quotas, this
sequencing will make EWS positions more accessible to members of forward castes.

The purpose of this article is to demonstrate that two routes imply very different policy outcomes.
We are highlighting the fact that overlapping VR categories lead to a major ambiguity (or
loophole) in the system. If the objective is to make EWS equally applicable to the current VR
categories, then EWS-first should be adopted with the recognition that this sequencing will
effectively convert EWS into what are currently open category positions. If the objective is to
minimally interfere with the amendment, then EWS-last should be adopted with the recognition
that this sequencing will still tilt the EWS category in favour of forward castes. Since the impact
of these two routes will be vastly different, it would be best if this subtle aspect of EWS
reservation is carefully evaluated and integrated into the implementation of the policy.

What if the current income limit of the EWS category is changed (lowered)? That would change
the calculus somewhat since poorer individuals from all social groups (including non-SC-ST-
OBC) would be eligible. In this scenario, the richer (above the presumed new income cut-off)
SC-ST-OBC individuals will be eligible only for the social group-based VR positions. However,

https://onlinelibrary.wiley.com/doi/full/10.3982/ECTA17788
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4244354
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changing income limits is likely to open a whole new Pandora’s box, especially in the absence of
reliable income data. Realistically, shifting the income cut-off for EWS seems unlikely.

Therefore, the court would be well-advised to consider the implications of the implementation
routes and to make sure there are no ambiguities, i.e., no loopholes. Ambiguities in reservation
rules have led to court cases, leading to long delays in filling up positions. Given the enormity of
the unemployment situation, as well as the importance of addressing social cleavages, the
urgency of working out an optimal implementation strategy cannot be overstated.

Ashwini Deshpande is Professor of Economics at Ashoka University. Tayfun Sönmez is
Professor of Economics at Boston College
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A PATHWAY TO CITIZENSHIP FOR INDIAN-ORIGIN
TAMILS

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Near Rameshwaram | Photo Credit: FILE PHOTO: AP

The Supreme Court of India has now posted the 232 petitions challenging the Citizenship
(Amendment) Act (CAA) to be heard on December 6, 2022. However, there is another issue
linked to the subject, i.e., the unresolved status of Indian-origin Tamils who repatriated from Sri
Lanka. For over four decades, nearly 30,000 Indian-origin Tamils have been classified as
stateless persons, based on technicalities. Given their genealogical link to India, the
Government of India needs to consider extending citizenship benefits to them in accordance
with Indian bilateral obligations and international humanitarian principles and international
conventions.

Under the British colonial government, Indian-origin Tamils were brought in as indentured
labourers to work in plantations. They remained mostly legally undocumented and socially
isolated from the native Sri Lankan Tamil and Sinhalese communities due to the policies of the
British. After 1947, Sri Lanka witnessed rising Sinhalese nationalism, leaving no room for their
political and civil participation. They were denied citizenship rights and existed as a ‘stateless’
population, numbering close to 10 lakh by 1960. As an ethno-linguistic minority without voting
rights, this resulted in a double disadvantage till the two national governments addressed this
issue.

Subsequently, under the bilateral Sirimavo-Shastri Pact (1964) and the Sirimavo-Gandhi Pact
(1974), six lakh people along with their natural increase would be granted Indian citizenship
upon their repatriation. Thus, the process of granting Indian-origin Tamils (who returned to India
till around 1982) began. However, the Sri Lankan civil war resulted in a spike in Sri Lankan
Tamils and Indian-origin Tamils together seeking asylum in India. This resulted in a Union
Ministry of Home Affairs directive to stop the grant of citizenship to those who arrived in India
after July 1983.

Furthermore, the focus of the Indian and Tamil Nadu governments shifted to refugee welfare
and rehabilitation. Over the next 40 years, the legal destiny of Indian-origin Tamils has been
largely intertwined with that of Sri Lankan Tamil refugees, and both cohorts have been relegated
to ‘refugee’ status. This is because Indian-origin Tamils who arrived after 1983 came through
unauthorised channels or without proper documentation, and came to be classified as ‘illegal
migrants’ as per the CAA 2003. This classification has resulted in their statelessness and
blocking of potential legal pathways to citizenship.

While constitutional courts have not had an occasion to deal with the question of statelessness,
there have been two recent judgments (Madurai Bench of the Madras High Court, Justice G.R.
Swaminathan), taking these issues head on. In P. Ulaganathan vs Government of India (2019),
the status of citizenship of Indian-origin Tamils at the Kottapattu and Mandapam camps came up
for consideration.

The court recognised the distinction between Indian-origin Tamils and Sri Lankan Tamils and
held that a continuous period of statelessness of Indian-origin Tamils offends their fundamental
right under Article 21 of the Constitution of India. The court further held that the Union
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Government has implied powers to grant relaxation in conferring citizenship and prescribed that
a humanitarian approach, shorn of the rigours of law, should be adopted.

On October 11, the court held in Abirami S. vs The Union of India 2022, that statelessness is
something to be avoided. The court further held that the principles of the CAA, 2019, which
relaxes the conditions for citizenship for Hindus from Afghanistan, Pakistan and Bangladesh,
would also apply to Sri Lankan Tamil refugees. As such, these judgments have provided
categorial judicial guidance to the Union of India on how to utilise an expanded and liberal
interpretation of the CAA, 2019 to overcome statelessness.

The situation of statelessness of Indian-origin Tamils is ‘de jure’, created from the failure in
implementing the 1964 and 1974 pacts. De jure statelessness is recognised in international
customary law. Therefore, India has an obligation to remedy the situation. In the case of the
Chakma refugees, the Supreme Court ( Committee for C.R. of C.A.P. and Ors. vs State of
Arunachal Pradesh 2015) held that an undertaking made by the Government of India with
respect to grant of citizenship inheres a right in the stateless or refugee population. As such,
India has made repeated undertakings, through the 1964 and 1974 pacts, which have created a
legitimate expectation among the Indian-origin Tamils and would entitle them to be granted
citizenship.

Remedying statelessness is not a novel process in law. While dealing with a similar situation, in
1994, the United States enacted the Immigration and the Nationality Technical Corrections Act
to retroactively grant citizenship to all children born to an alien father and citizen mother.
Similarly, Brazil, through the Constitutional Amendment No. 54 of 2007 retroactively granted
citizenship to children under jus sanguinis, which was earlier stripped by an earlier amendment,
i.e., Constitutional Amendment No. 3 of 1994. Therefore, any corrective legislative action by the
Government of India to eliminate statelessness should necessarily include retroactive citizenship
for Indian-origin Tamils.

According to a recent report by the United Nations High Commission for Refugees, “
Comprehensive Solutions Strategy for Sri Lankan Refugees”, there are around 29,500 Indian-
origin Tamils currently living in India. As such, when the Union Government makes its case
before the Supreme Court to extend citizenship to Indian-origin persons from Pakistan,
Afghanistan and Bangladesh seeking asylum in India, it cannot deny Indian-origin Tamils their
rightful pathway to citizenship.

Manuraj Shunmugasundaram is an advocate practising before the Madras High Court and
Spokesperson, Dravida Munnetra Kazhagam. Inputs from Sheeba Devi L., advocate
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MULLING REMOTE VOTE FOR NRIS, GOVT. TELLS SC
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

The court noted that the government was aware of the issue and had even introduced a Bill to
amend the Representation of the People Act to allow overseas Indians to vote by proxy. The
Representation of the People (Amendment) Bill had however lapsed with the dissolution of the
16th Lok Sabha.

The court asked Attorney-General R. Venkataramani whether the government was considering
the option of digital voting.

Representation of the People (Amendment) Bill of 2017 had proposed the removal of an
“unreasonable restriction” posed by Section 20A of the Representation of the People Act
requiring overseas electors to be physically present in their electoral constituencies to cast their
votes.

The efforts to give remote voting rights to NRIs had also seen the Election Commission prepare
a report titled ‘Exploring Feasibility of Alternative Options for Voting by Overseas Electors’ and
present it in the apex court. The poll body said NRI voters could be empowered better by
amending the law.
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‘SC FOR A SINGLE PLATFORM FOR LIVE-STREAMING
ALL THE COURTS’

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

“The Supreme Court is working hard to institutionalise live-streaming of court proceedings and
frame a uniform and national model,” Chief Justice of India-designate, Justice D.Y.
Chandrachud said on Thursday.

Justice Chandrachud, heading a Bench with Justice Hima Kohli, said efforts are on to set up a
national infrastructure where proceedings in all courts, from subordinate courts to High Courts
and the Supreme Court, can be beamed live from a single platform.

“We need a uniform framework for courts across the country… This has to be done as a national
model,” Justice Chandrachud said.

The Bench was hearing a petition filed by advocate Mathews Nedumpara on live-streaming of
proceedings.
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ECI HOLDS FIRST EVER NATIONAL CONFERENCE OF
PWD ICONS FOR ACCESSIBLE ELECTIONS; ICONS
JOIN IN PERSON & VIRTUALLY FROM VARIOUS
STATES

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Chief Election Commissioner Shri Rajiv Kumar along with Election Commissioner Shri Anup
Chandra Pandey today chaired a first ever National Conference of PwD Icons for Accessible
Elections organized by Election Commission of India at Rang Bhavan Auditorium, Akashvani,
New Delhi.

In his address, CEC Shri Rajiv Kumar said that ECI is committed to mainstream and deeply
embed the concept and practice of accessibility in all its processes and functioning.
Complementing the indomitable spirit of performers at the ceremony, CEC Shri Kumar said that
Disability is not at all Inability. The real disability is perhaps our own inability to see the inner
ability of the specially abled individuals. The challenge is not the disability but developing the
right attitude towards it, ability of the system to be sensitised to needs of all.

While highlighting various initiatives taken by ECI to make elections Accessible & Inclusive, CEC
said that ECI will consider the suggestions received to make our elections more inclusive. He
added that ECI is also collaborating with the Department of Person with Disabilities for reaching
out to identify more voters with special needs.
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Link of CEC Address at conference: https://youtu.be/3OtNlIEyTkw

Election Commissioner Shri Anup Chandra Pandey said that a forum such as this conference
provides an opportunity to brainstorm and exchange ideas for making our elections more
accessible and inclusive.  He stressed that the focus of ECI has been to enhance participation,
strengthen facilitation, mould public perceptions about the potential of PwDs and include their
voice as equal citizens that set the stage for their social and economic integration. Accessible
and Inclusive elections to all eligible voters have been an underlying non-negotiable premise of
the Election Commission of India.

Link of EC address at the Conference: https://youtu.be/fjoPND371UY

Shri Rajesh Agarwal, Secretary DEPwD in his remarks recalled the ground covered by ECI over
the years in making elections more inclusive, accessible and participative. Padam Shree Dr Niru
Kumar, ECI’s PwD national Icon in her remarks appreciated the commendable efforts instituted
by ECI to facilitate PwD voters and sensitization of the election machinery to provide
comfortable voting experience to the PwD voters.
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The State PwD icons interacted with the Commission in person as also virtually from CEO
offices from Delhi, Kerala, Haryana, Chhattisgarh, Goa, Uttar Pradesh, Karnataka, Mizoram,
Chandigarh, Rajasthan, Tamil Nadu and West Bengal mentioning their experiences and
suggestions to make elections more PwD friendly. Senior officials from DePwD, All India Radio,
ECI and representatives from civil society organizations also attended the conference.

CEC Shri Rajiv Kumar along with EC Shri Anup Chandra Pandey launched the PwD App 2.0,
the updated version of mobile app to facilitate various services to PwDs from the process of
registration to availing pick and drop facility on the poll day. In the new avatar, the design,
layout, interface and features of the app have been revamped. The Interface of PwD App has
been made accessible & user friendly with features such as Screen reader, Text to Speech,
Visibility enhancements, colour adjustments etc.

The Commission also launched a training module for sensitization of election personnel
regarding PwDs and senior citizens.

During the Conference, Music band ‘Light After Dark’ from Meghalaya, also ECI State Icon with
visually challenged artists and specially abled dancers from Delhi gave a spirited and inspiring
performance. A short movie highlighting various initiatives by ECI to facilitate PwD voters in the
election process was also screened during the conference.
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Performance Link: https://www.youtube.com/watch?v=IGCCUjn3J_k

 

Performance link: https://www.youtube.com/watch?v=YixqIJnlsz8 

https://www.youtube.com/watch?v=AzVev7XuRvU

https://www.youtube.com/watch?v=FSVZZaWzrjY&t=21s
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Live Stream link of the Conference: https://youtu.be/ffjGw7FRbbY and for tweet threads follow
@ECISVEEP

***

RP

Chief Election Commissioner Shri Rajiv Kumar along with Election Commissioner Shri Anup
Chandra Pandey today chaired a first ever National Conference of PwD Icons for Accessible
Elections organized by Election Commission of India at Rang Bhavan Auditorium, Akashvani,
New Delhi.
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In his address, CEC Shri Rajiv Kumar said that ECI is committed to mainstream and deeply
embed the concept and practice of accessibility in all its processes and functioning.
Complementing the indomitable spirit of performers at the ceremony, CEC Shri Kumar said that
Disability is not at all Inability. The real disability is perhaps our own inability to see the inner
ability of the specially abled individuals. The challenge is not the disability but developing the
right attitude towards it, ability of the system to be sensitised to needs of all.

While highlighting various initiatives taken by ECI to make elections Accessible & Inclusive, CEC
said that ECI will consider the suggestions received to make our elections more inclusive. He
added that ECI is also collaborating with the Department of Person with Disabilities for reaching
out to identify more voters with special needs.

Link of CEC Address at conference: https://youtu.be/3OtNlIEyTkw

Election Commissioner Shri Anup Chandra Pandey said that a forum such as this conference
provides an opportunity to brainstorm and exchange ideas for making our elections more
accessible and inclusive.  He stressed that the focus of ECI has been to enhance participation,
strengthen facilitation, mould public perceptions about the potential of PwDs and include their
voice as equal citizens that set the stage for their social and economic integration. Accessible
and Inclusive elections to all eligible voters have been an underlying non-negotiable premise of
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the Election Commission of India.

Link of EC address at the Conference: https://youtu.be/fjoPND371UY

Shri Rajesh Agarwal, Secretary DEPwD in his remarks recalled the ground covered by ECI over
the years in making elections more inclusive, accessible and participative. Padam Shree Dr Niru
Kumar, ECI’s PwD national Icon in her remarks appreciated the commendable efforts instituted
by ECI to facilitate PwD voters and sensitization of the election machinery to provide
comfortable voting experience to the PwD voters.

The State PwD icons interacted with the Commission in person as also virtually from CEO
offices from Delhi, Kerala, Haryana, Chhattisgarh, Goa, Uttar Pradesh, Karnataka, Mizoram,
Chandigarh, Rajasthan, Tamil Nadu and West Bengal mentioning their experiences and
suggestions to make elections more PwD friendly. Senior officials from DePwD, All India Radio,
ECI and representatives from civil society organizations also attended the conference.

CEC Shri Rajiv Kumar along with EC Shri Anup Chandra Pandey launched the PwD App 2.0,
the updated version of mobile app to facilitate various services to PwDs from the process of
registration to availing pick and drop facility on the poll day. In the new avatar, the design,
layout, interface and features of the app have been revamped. The Interface of PwD App has
been made accessible & user friendly with features such as Screen reader, Text to Speech,
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Visibility enhancements, colour adjustments etc.

The Commission also launched a training module for sensitization of election personnel
regarding PwDs and senior citizens.

During the Conference, Music band ‘Light After Dark’ from Meghalaya, also ECI State Icon with
visually challenged artists and specially abled dancers from Delhi gave a spirited and inspiring
performance. A short movie highlighting various initiatives by ECI to facilitate PwD voters in the
election process was also screened during the conference.

Performance Link: https://www.youtube.com/watch?v=IGCCUjn3J_k

 

Performance link: https://www.youtube.com/watch?v=YixqIJnlsz8 
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https://www.youtube.com/watch?v=AzVev7XuRvU

https://www.youtube.com/watch?v=FSVZZaWzrjY&t=21s

Live Stream link of the Conference: https://youtu.be/ffjGw7FRbbY and for tweet threads follow
@ECISVEEP

***

RP
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Source : www.thehindu.com Date : 2022-11-06

‘REDACT SENSITIVE PORTION’: SC GIVES A WAY OUT
OF SEALED COVER AFFIDAVITS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court has suggested a way out of routinely filing documents in sealed covers,
especially in cases touching on national security. The court said the government could redact
the sensitive portions and show the rest to the petitioners. This would address both the state’s
concerns about “national security” and the “right to know” of petitioners.

In cases where the government insists on keeping materials confidential from petitioners in
public interest, it ought to claim “specific privilege” in an affidavit and impress upon the court that
the contents should remain confidential. The suggestion came from a Bench of Justices D.Y.
Chandrachud and Hima Kohli, which said the government has to present “extenuating
circumstances” before confidentially passing materials to the court without disclosing them to the
petitioners.

The observations came during a hearing on the challenge to the telecast ban on the Kerala-
based Media One TV channel. The government wanted to pass on its internal files in a sealed
cover. It did not want to share the contents with the media company whose security clearance
was revoked in January on the grounds of “national security and public order” without specifying
any further details.

The media company argued that passing on materials in a sealed cover to the court would
compel the judges to accept the state’s version, that too, in cases in which the government’s
narrative is under challenge and the fundamental rights of the petitioners are at stake.

“What is so great that you cannot share even the redacted files with them? You have to impress
upon us what would be in the files, the disclosure of which to the other party would affect
national security,” Justice Chandrachud orally addressed and reserved the case for judgment on
November 3.

The question heralds a turn in the tide in a court which has in the past entertained sealed covers
even while efforts were on to embrace the concept of ‘open court’ through live-streaming
proceedings.

However, a counter-thought against the routine passing on of sealed covers in violation of
natural justice has persisted in the Supreme Court as is evident through a small clutch of
judgments. These verdicts highlight the right to information as an important facet of the right to
freedom of speech and expression. They said that a democracy sworn to transparency and
accountability should necessarily respect the right of an individual to know. The State cannot
“take away these rights in an implied fashion or in casual and cavalier manner”.

The most recent one was in the S.P. Velumani case verdict of May 2022 in which the Supreme
Court criticised the Madras High Court’s decision to permit a report to remain “shrouded in
sealed cover” when the State had not even claimed any specific privilege.

In Anuradha Bhasin , the court said sensitive portions in government records “can be redacted
or such material can be claimed as privileged, if the state justifies such redaction on the
grounds, as allowed under the law”.
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Source : www.thehindu.com Date : 2022-11-09

‘ELECTORAL BOND AMENDMENT IS A MOCKERY OF
TRANSPARENCY’

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

A day after the Centre approved the issuance of the 23rd tranche of electoral bonds which will
open for sale on Wednesday with the Himachal Pradesh and Gujarat Assembly elections around
the corner, the move came under fire from the Opposition, civil society groups and activists.

The Association for Democratic Reforms (ADR), which has filed a public interest litigation
petition in the Supreme Court demanding that the Electoral Bond Scheme, 2018, be scrapped
entirely, questioned the timing of the move given the fact that the matter was scheduled for
hearing in the Supreme Court on December 6.

Senior advocate Prashant Bhushan, who is representing the ADR in the matter, said, “They
[electoral bonds] have become a mockery of the same transparency in the interest of which they
were introduced; the BJP has been the beneficiary of 70% of the electoral bonds issued so far;
so much for a level playing field when it comes to these on the heels of elections.”

On Monday, the Centre amended the Electoral Bond Scheme to grant itself the power to spell
out an extra fortnight of electoral bond sales in years when the States and Union Territories with
a legislature had polls using it further to open a fresh one-week window for issuing such bonds
starting Wednesday.

Congress spokesperson Pawan Khera on November 3 questioned the “opacity” surrounding the
bonds, and said, “Which party has got how much money through electoral bonds is something,
which the people of India deserve to know, why is the Election Commission silent.”

Jagdeep Chhokar, founding member and trustee, ADR, said, “This move will open the
floodgates for unaccounted-for cash to flow freely into the electoral system.”

This move will open the floodgates for unaccounted-for cash

to flow freely into the electoral system

Jagdeep Chhokar

Founding member, ADR
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Source : www.thehindu.com Date : 2022-11-10

D.Y. CHANDRACHUD TAKES CHARGE AS THE 50TH
CHIEF JUSTICE OF INDIA

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Taking office:D.Y. Chandrachud assumes charge as the Chief Justice of India after President
Droupadi Murmu administered the oath of office to him at the Rashtrapati Bhavan on
Wednesday.PTI-

Justice Dhananjaya Yashwant Chandrachud was sworn in as the 50th Chief Justice of India
(CJI) by President Droupadi Murmu at a brief ceremony at the Rashtrapati Bhavan in New Delhi
on Wednesday.

He took the oath in English and in the name of God in the presence of Vice-President and Rajya
Sabha Chairperson Jagdeep Dhankhar, Lok Sabha Speaker Om Birla, Defence Minister Rajnath
Singh, Home Minister Amit Shah, and Law Minister Kiren Rijiju.

Prime Minister Narendra Modi, who was not present at the event, tweeted, “Congratulations to
Dr. Justice D.Y. Chandrachud on being sworn in as India’s Chief Justice. Wishing him a fruitful
tenure ahead.”

His predecessor, Justice Uday Umesh Lalit, who demitted office on Tuesday, was present at the
oath-taking ceremony. Justice Chandrachud as CJI will have a term of two years and will head
India’s judiciary until November 10, 2024, a day before he completes 65 years. His father, Y.V.
Chandrachud, holds the distinction of being the longest-serving Chief Justice, who headed the
judiciary from February 22, 1978 to July 11, 1985.

Chief Justice Chandrachud, who describes dissent as the “safety valve of democracy”, has been
part of several Constitution Benches and landmark verdicts of the top court, including judgments
on the Ayodhya land dispute, and the Right to Privacy. He wrote the lead judgment for a nine-
judge Constitution Bench in the Justice K.S. Puttaswamy vs Union of India case, in which it was
unanimously held that the Right to Privacy was a fundamental right.

Recently, a Bench headed by him expanded the scope of the Medical Termination of Pregnancy
Act to include unmarried women for abortion between 20-24 weeks of pregnancy.

The new Chief Justice has been part of the Benches that delivered path-breaking judgments on
decriminalising same-sex relations, after it partially struck down Section 377 of the Indian Penal
Code. He has been part of Benches that ruled on the validity of the Aadhaar scheme and the
Sabarimala issue, and paved the way for permanent commission for women officers in the
armed gorces.

He was designated as a senior advocate by the Bombay High Court in June 1998 and became
Additional Solicitor-General that year till his appointment as a judge in the Bombay High Court
on March 29, 2000. He went on to become the Chief Justice of the Allahabad High Court from
October 31, 2013 until he was elevated to the top court in May 2016.
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Source : www.thehindu.com Date : 2022-11-11

‘HIMACHAL MANIFESTO PROMISES ARE NOT REVDIS,
WILL AID DEVELOPMENT’

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

On the last day of campaigning for the Himachal Pradesh Assembly election, Bharatiya Janata
Party (BJP) leader and Union Information and Broadcasting Minister Anurag Thakur speaks on
the contest, revdis and rebel candidates. Excerpts:

Going into the Assembly election, what do you think are planks on which the BJP is
campaigning on?

A straightforward comparison with the previous Congress regime would show how the
development of Himachal Pradesh was neglected, and many of the Central schemes suffered
because of procrastination. For example, the AIIMS in the State was in gestation for four years,
the Central University also took as much time, many hydroelectric projects were also delayed.

When there was a Congress government at the Centre and the State, in fact, the special
category status to Himachal Pradesh was revoked, and it was when Prime Minister Narendra
Modi ji came to power, it was restored, even though there was a Congress-led government in
the State. The Congress has always put roadblocks in the way of development and the double-
engine government that the BJP has given on the contrary has fast-tracked it.

It is being said that the BJP is again having to depend on the face of Prime Minister Modi
and the double-engine government rhetoric to overcome local challenges.

We are proud of having Modi ji as our leader, the most popular leader across the world. We
speak specifically of double-engine government in Himachal Pradesh, however, because in a hill
State, the role of the Central government is extremely important in terms of infrastructure and
development challenges and having Modi ji at the Centre, a Prime Minister who looks upon
Himachal Pradesh as a second home has been crucial.

The Jairam Thakur government has also done good work in terms of important top-ups of
Central schemes. They launched HimCare as the Centre launched Ayushman Bharat, Grahani
Yojana along with the Ujjwala cooking gas scheme of the Centre. The good work in both the
Centre and the State is being seen in Himachal Pradesh.

Speaking of welfare programmes, Prime Minister Modi has steadfastly said he is against
freebies or‘ revdi’, but many of your party’s manifesto promises seem like handouts.

They are not freebies or ‘ revdi’ for the clear reason that almost all will give rise to women-led
development and improvement, in steady terms, of women’s health and economic
empowerment. For example, the manifesto says pregnant women will be given Rs. 25,000
State-aided maintenance which will help in combating widespread anaemia and malnutrition
prevalent in women; 33% reservation in jobs will lead to empowerment of women; bicycle for
school-going girls and scooters to college-going girls are important, as in hill States getting from
one point to the other is especially hard. Things such as creation of eight lakh jobs, or a 2%
interest rate subvention to self-help groups are not a handout. All of these promises are not
handouts or freebies but measures that will have a consistent, positive impact on development
indicators.
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Your party has seen an unusually high number of rebels this time around, especially in
the crucial districts of Kangra and Mandi. With very tight contests in the past, do you
think this will affect the BJP’s chances?

Look, nobody wants rebel candidates and every effort was made to reason with people to
withdraw their candidature, but, with the widespread belief that the BJP was winning these
elections, there were many aspirants and it is unfortunate that at some point you can’t persuade
all to fall in line. I believe, however, that the people of Himachal Pradesh will not waste their
votes, they will vote only for the BJP’s official candidate.
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Source : www.thehindu.com Date : 2022-11-11

A WAY OUT OF KERALA’S FISCAL VULNERABILITY
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Kerala Finance Minister K.N. Balagopal interacts with Chief Minister Pinarayi Vijayan ahead of
the budget presentation in Thiruvananthapuram on March 11, 2022. Photo: Mahinsha S/The
Hindu | Photo Credit: The Hindu

Kerala’s fiscal problems have been in the news for several years now. The parlous impacts of
the two floods (2018 and 2019) and the COVID-19 pandemic have worsened the situation. In
this context, the obfuscating assertions and counter postures on the political chess board of
Kerala about the fiscal management of the State demand objective scrutiny. A recent Reserve
Bank of India study (RBI Bulletin, June 2022) on the fiscal vulnerability of Indian States
undertaken in the backdrop of the Sri Lankan debt-default crisis of May 2022 has identified
Kerala among the five most-indebted States of India, the others being Punjab, Rajasthan, Bihar
and West Bengal. This article attempts to shed light on Kerala’s fiscal vulnerability and offer
some suggestions for improvement.

In an expanding economy, debt is not a sin and becomes a problem only when it turns
unsustainable. A government is vulnerable when it finds it difficult to meet its fiscal obligations
efficiently. As per the 2022-23 Budget, the public debt/GSDP ratio of Kerala is 37.2% which is
clearly high particularly when compared to the average of 14.6% for the 1981-91 decade. That
the Fourteenth Finance Commission fixed the upper limit at 25% underscores the vulnerability.
Only Kerala, Jharkhand and West Bengal crossed the debt target stipulated by the Fifteenth
Finance Commission (FC-15). That the yield rate to be paid for the special development loans
issued by the State auctioned by the RBI is pegged high (8.3% in 2018-19. and around that
now) keeps Kerala in a bad light. The increasing incremental borrowing along with the growing
level of outstanding liabilities, off-budget borrowings, and mounting guarantees foretell a poor
situation.

Kerala has already breached several fiscal norms. During the last five years, the famous Domar
stability rule — namely that interest rate adjusted for inflation should be lower than the GSDP
growth rate — has been broken except for 2019-20 and 2020-2021. The condition that the
increase in nominal GSDP growth rate should be higher than the debt growth rate is also
violated. During the last 10 years from 2013-14 through 2022-23, except for two years the rate of
debt growth exceeded GSDP growth. The growth dynamics of the State needs to be closely
investigated given its admittedly high per capita consumption, high savings (bank deposits in
March 2021 were above 6.05 trillion, with an non-resident Indian component of 2.29 trillion)
along with its weak investment trajectory.

The increase in the interest payments/revenue receipts (IP/RR) ratio from 16.86% in 2014-15 to
21.49% in 2020-21 and the estimated 19.36% for 2022-23 does not portend a healthy situation.
If we accept the FC-14 IP/RR ceiling of 10%, Kerala is surely on a sticky wicket. The own tax
revenue mobilisation needs drastic improvement to save the situation. In 2010-11, Kerala’s per
capita own tax revenue was a remarkable 6,521, while the all-States average was 3,278, nearly
100% below. However, for 2020-21, Kerala’s per capita tax is 12,929, with an all-States average
of 9,162, the difference falling to 41%. Evidently, the tax effort of Kerala has not improved
compared to that of other States. The own tax revenue for 2020-21 of Kerala, at 47,661 crore
was lower by a huge margin of 2,662 crore compared to 2019-20. The 2021-22 (RE) shows a
shortfall of 13,465 crore vis-à-vis the Budget estimate. The budgeted tax revenue for 2022-23 of
74,098 crore is unlikely to be achieved. The tax performance of the State leaves many things to
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be desired.

That the budgeted non-tax revenue of 11,770 crore for 2022-23 is 495 crore lower than the
actual of 2019-20 is disquieting. The insinuating assertion by some that the State government
relies heavily on lotteries is untenable. In the pre-COVID-19 2019-20, the revenue from lotteries
was 9,973.67 crore, but the gross expenditure on it was 8,475.3 crore with a net income of only
1,498.3 crore; the corresponding figure in the present Budget works out only to a measly 77
crore. That the 133 public sector undertakings with an investment of 20,025 crore (as on March
31, 2018) could contribute only a sum of 110 crore in 2019-20, and even in 2022-23 (BE) only
257 crore to the own source revenue kitty, tells a dismal story.

The quality of spending is a critical variable because it shows prudent fiscal management and
good governance. The fiscal norm of generating revenue surplus is almost impossible for Kerala
with a huge committed expenditure comprising salary, pension and interest payments, which in
2017-18 reached 80.5% of total revenue expenditure and currently running at 70.7%. A five-
yearly salary and pension revision along with an escalator clause to protect the real income of
the civil servants go with practices such as providing pension to the staff of Ministers for a
minimum service of two years (which arguably has to be extended to all civil servants) etc. and
can exist comfortably only in Alice’s wonderland. It is no wonder then that the fiscal space for
development expenditure for Kerala with 51% (five- year average, 2017- 22), is way below that
of Madhya Pradesh (73.4%), Rajasthan (71.4%) and Bihar (71.3%) — the details are in the RBI
Bulletin, June 2022, p.119.

Also read | CAG pulls up Kerala again for off-budget borrowings

There has been a visible decline in capital formation in crucial sectors such as education, health,
infrastructure, agriculture and the like. To be forewarned is to be forearmed. Although the
analysis given is suggestive of solutions, the outcomes of continuing social failures and policy
miscarriages have to be addressed for any rational rebuilding. Rent-seeking politics, endemic
corruption, ecological overkill, a pathological disregard of the rule of law, a visible decline in the
public action and public reasoning tradition, a decline in the quality of public services such as
health, sanitation, solid waste management, higher education and roads (ubiquitous pot-holes
are scandalous), pervasive drug and liquor addiction, an increase in avoidable deaths and so on
cannot be solved by public relations managers, but only through informed social choices.

To augment its own source revenue, the State has to streamline its tax administration to reduce
arrears and evasion and tap its tremendous non-tax revenue potential. Property tax could have
been easily doubled. Non-tax revenue can be stepped up by enhancing fees and user charges
along with visible quality improvements. Without noticeable quid-pro-quo in services, users will
naturally resist hikes. The dividend from the public sector undertakings can be increased if there
is efficient rationalisation of management. Unbundling of land values can yield good income. The
Kerala State Road Transport Corporation (KSRTC) is a millstone around the fiscal neck of
Kerala. Monetisation of the land and asset values of the KSRTC along with restructuring of
management can be a solution. Permitting private universities of world class standards can
arrest the exodus of brilliant students. Why Kerala with a fabulous remittance inflow since the
mid-1970s has failed to be a happy place for the enterprising private sector to create wealth for
the State is a moot question for which honest answers elude us. A meaningful pension reform
including raising retirement and recruitment ages can make big changes. If the Kerala
government wants to put its fiscal house in order, it has to experiment with zero-base budgeting
or at least with performance budgeting with determination. Departments have to improve their
accountability significantly.

Also read | Indiscriminate borrowing, non-merit expenditure by states will harm fiscal health:

https://www.thehindu.com/news/national/kerala/cag-pulls-up-state-again-for-off-budget-borrowings/article65661824.ece
https://www.thehindu.com/news/national/kerala/indiscriminate-borrowing-non-merit-expenditure-by-states-will-harm-fiscal-health-nirmala-sitharaman/article66101212.ece


Page 30

cr
ac

kIA
S.co

m

Nirmala Sitharaman

In the fiscal federal polity of India, with yawning mismatches between resources and
responsibilities, all inter-governmental transfers must be normative and formula-based. Central
transfers are entitlements and certainly not largesses. That 35% of the transfers are still outside
the Finance Commission is against the canons of cooperative federalism.

In sum, Nava Kerala cannot be built on a fragile fisc, and rhetoric is not a resounding solution.

M.A. Oommen is Honorary Fellow, Centre for Development Studies, Thiruvananthapuram
and Distinguished Fellow, Gulati Institute of Finance and Taxation, Thiruvananthapuram
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RECORD SEIZURE OF CASH, LIQUOR IN POLL-BOUND
HIMACHAL, GUJARAT: EC

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

In readiness:Polling officials with EVMs and other equipment all set for election duty in Mandi,
Himachal Pradesh.PTI-

Record seizures of cash, liquor, drugs and other contraband have been made in the run-up to
the Gujarat and Himachal Pradesh Assembly elections, the Election Commission (EC) said here
on Friday.

Seizures in Himachal Pradesh, the election schedule to which was announced by the EC on
October 14, valued at Rs. 50.28 crore were recorded till November 10, compared to Rs. 9.03
crore in 2017 when the State had gone to the polls, marking more than a five-fold increase.

On the other hand, Gujarat witnessed seizures of Rs. 71.88 crore within just one week following
the announcement of the Assembly elections on November 3, surpassing seizures of the value
of Rs. 27.21 crore made in 2017.

While cash, liquor and precious metals accounted for a significant majority, or Rs. 48.67 crore of
the total contraband valued at Rs. 50.28 crore, seized in Himachal Pradesh, items worth Rs.
64.56 crore categorised as ‘freebies’ constituted the lion’s share of the total seizures of
contraband, valued at Rs. 71.88 crore in Gujarat.

Items such as sarees, dhotis, pressure cookers, blankets and other common household items
meant to induce voters have historically been seen to have been seized by the law enforcement
agencies prior to elections in the past.

CEC’s stress

Chief Election Commissioner Rajiv Kumar had, during the announcement of dates for the
Gujarat Assembly elections, stressed on inducement-free elections and cited the significant
amount of seizures made in Himachal Pradesh. After the polls were announced to Gujarat
earlier this month, the police had already seized around 1,10,000 litres of liquor valued at Rs.
3.86 crore.

This was followed by the arrest of two persons after the Directorate of Revenue Intelligence
(DRI) reported a massive seizure, amounting to Rs. 64 crore of toys and accessories. These
were being smuggled through misdeclaration and concealment in import cargo at the Mundra
Port, leading to the arrest of two persons and further investigation under way, the EC said.

For effective monitoring to curb money power in the run-up to the Gujarat elections, the EC
deployed 69 Expenditure Observers what with 27 constituencies having been marked as
‘Expenditure Sensitive Constituencies’ while 23 Expenditure Observers had been deployed in
Himachal Pradesh.

The Commission had visited Gujarat and Himachal Pradesh in September to review electoral
preparedness and dedicated teams also visited various regions of the two States in October to
oversee preparations for the elections. The EC, during its visit in both States, had taken
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extensive reviews of enforcement agencies, district authorities and police Nodal Officers to
emphasise effective monitoring of items meant for influencing voters.

In Himachal Pradesh, CEC Mr. Kumar and Election Commissioner Anup Chandra Pandey, while
reviewing preparedness of districts and enforcement agencies, emphasised on a tight vigil on
illegal mining businesses, liquor, suspicious cash and product with the ‘potential of vitiating
elections.’
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JHARKHAND ASSEMBLY PASSES BILL TO RAISE
RESERVATION IN GOVT. JOBS TO 77%

Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these

Chief Minister Hemant Soren inside the Jharkhand Assembly on Friday.PTIPTI

Jharkhand Chief Minister Hemant Soren on Friday asserted that his party, Jharkhand Mukti
Morcha (JMM), would come to power in the State with a bigger majority in the next Assembly
polls.

Mr. Soren is facing corruption charges in the alleged illegal mining scam. He made this
statement after the JMM-led coalition called for a special Assembly session and passed two key
Bills — the Jharkhand Reservation (Amendment) Bill for filling vacant posts and services and the
Jharkhand Definition of Local Persons and for Extending the Consequential, Social, Cultural and
Other Benefits to such Local Persons Bill, 2022.

The Jharkhand Reservation (Amendment) Bill proposes to raise the reservation for STs, SCs,
EBCs, OBCs and Economically Weaker Sections (EWS) in government jobs from the present
60% to 77% in the State. The Jharkhand Definition of Local Persons Bill proposes to use 1932
land records to determine people’s domicile status. Mr. Soren termed the legislations as “
suraksha kavach (safety shield)” for the people of the State “who foiled conspiracies by the
Opposition”.

The Bill states that the population of tribals is on a decline and policy intervention was needed.

Tribal bodies in the State have been demanding that the last land survey conducted by the
British in 1932 be used as the basis for defining locals as against the currently accepted cut-off
of 1985. When the proposals in the Bill come into effect, people whose ancestors were living in
the area before 1932, and whose names were included in that year’s land records will be
considered local residents of Jharkhand.

As soon as the Bill was passed, JMM workers across Jharkhand began celebrations with
firecrackers and abir, dancing to the beats of ‘dhol’, ‘nagar’' and ‘mander’.

BJP criticises move

The opposition BJP accused the JMM-led ruling coalition, of rushing the Bill, without a debate, to
gain political mileage as nothing was going to happen till the Centre approved it.

Speaking to mediapersons, Mr. Soren said that they (the BJP) “think they would end our political
career by putting me in jail by levelling fake accusations but neither our image will be tarnished
nor will our political power decrease”.

The Enforcement Directorate has summoned Mr. Soren for questioning for the second time on
November 17. Earlier on November 3, the CM had skipped appearance before the ED and
dared it to “arrest him, if he had committed any wrong”. Mr. Soren had also alleged that the
summons against him was a part of a “conspiracy to destabilise his government.”

“Currently, we have the support of 52 MLAs, but next time we will come (to power) with (support
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of) 75 (legislators),” he added.
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The release of the six remaining convicts in the Rajiv Gandhi assassination case marks the end
of a tragic episode that began with India’s disastrous involvement in Sri Lanka’s internal strife in
the 1980s. The assassination in May 1991, ordered by the LTTE leadership and carried out by a
suicide bomber, caused revulsion. However, over time, the prolonged incarceration of the seven
persons ultimately found guilty evoked some public sympathy. Political parties in Tamil Nadu
campaigned for the release of the four convicts on death row and three serving life terms. The
Supreme Court commuted the death sentences to life in 2014. A resolution adopted by the Tamil
Nadu Cabinet in 2018 for releasing them under Article 161 of the Constitution was not acted
upon by the then Governor for a long time. Ultimately, he forwarded it to the Centre for its
opinion. The Court, earlier this year, found no constitutional basis for the Governor’s action and
invoked its extraordinary powers to order the release of A.G. Perarivalan. The same benefit has
now been extended to others. While their release is no occasion to celebrate, contrary to what
sections of the media and the political class seem to believe, it is not one for lamentation either.
The plot’s masterminds are dead and only mid-level operatives and some local collaborators
were apprehended. A sense that 31 years of imprisonment is punishment enough does indeed
prevail.

Their release is the culmination of due process in a vibrant legal system that is not without its
flaws. A chilling trial court verdict that sentenced all 26 available accused to death in 1998 did
not impress the Supreme Court. Based on a calmer appraisal of evidence, its 1999 judgment
acquitted 19 of them of conspiracy charges, resulting in their release. Of the remaining seven,
four were sentenced to death, and three to life. Nalini, recruited into the plot as a local
chaperone to the potential suicide bombers, got the benefit of commutation in 2000 itself. So too
did Ravichandran, who had hoped to lead an armed separatist movement in Tamil Nadu with the
LTTE’s help. The prison system, too, proved its benign side. Most of them acquired new
educational qualifications, while one could even indulge in literary pursuits. Their freedom has
come about through legal processes and legitimate advocacy. At the same time, it should not be
forgotten that the victims’ families have suffered a lot, with few offering them succour or
sympathy over the years. The tragic episode should occasion a fresh evaluation of the remission
system and norms for premature release of life convicts. Going by the glaring omission in this
particular case, some indication of remorse on the part of the convicts should be a prior
requirement.
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Illustration: Deepak Harichandan

The Uniform Civil Code (UCC) is in the news again. While Union Home Minister Amit Shah
announced that it would be implemented in Himachal Pradesh if the Bharatiya Janata Party
(BJP) is returned back to power in the Assembly elections, the Gujarat Home Minister Harsh
Sanghavi declared that the State will constitute a committee headed by a retired High Court
judge to explore the possibility of implementing it.

The issue has been simmering since May 2019 when BJP member Ashwini Kumar Upadhyay
filed a petition in the Delhi High Court seeking directions to the Union of India to frame a UCC.
Obviously, Mr. Upadhyay was trying to force the BJP into honouring the promises made in its
2014 and 2019 election manifestoes that a UCC would be drafted “drawing upon the best
traditions and harmonizing them with the modern times”.

But the BJP knows that implementing such a code in India is next to impossible. No wonder the
response of the BJP-led Union government has been confusingly different from the rhetoric of
the BJP.

For instance, in October 2022 the Law Ministry filed an affidavit telling the Supreme Court that it
could not direct Parliament to enact any law, and therefore, all  public interest litigations
(PILs) on a UCC must be dismissed with costs for being non-maintainable.

The affidavit also informed the court that the issue of a UCC would be placed before the 22nd
Law Commission for consideration, and after receiving its report the matter would be examined
in consultation with various stakeholders involved.

This is baffling because in June 2016 the Ministry of Law and Justice had asked the previous
Law Commission to “examine matters in relation to uniform civil code”, in response to which the
21st Commission presented a 185-page report in August 2018 titled “Consultation Paper on
Reform of Family Law” wherein it was made clear that a UCC “is neither necessary nor desirable
at this stage”.

Certainly, things could not have changed so drastically between August 2018 and October 2022
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as to warrant another examination of “matters in relation to uniform civil code”. Besides, the
22nd Commission was constituted only this month, more than two and a half years after it was
notified in February 2020. This means it has just about three months to prepare and submit a
report before its term expires in February 2023.

Does the Union government think the new Commission will find justifiable grounds in this short
period to invert the reasoning of the previous panel and declare that a UCC is not just desirable
but necessary at this stage?

Supreme Court’s push for UCC

Nonetheless, no other party shares the BJP’s enthusiasm for a UCC. This is in keeping with the
fact that even after the intensely debated Article 35 of the Draft Constitution — which exhorted
the state to secure a UCC throughout the territory of India — was adopted as Article 44 in Part
IV of the Indian Constitution, successive Union governments had shown little interest in
legislating it.

Strangely, it is the Supreme Court that has been urging the state time and again to enact a UCC
despite Article 37 making it clear that the Directive Principles of State Policy specified in Part IV
“shall not be enforceable by any court” although they are “fundamental in the governance of the
country”.

In the  Shah Bano case (1985) Justice Y. V. Chandrachud lamented that Article 44 “has
remained a dead letter” because there was “no evidence of any official activity for framing a
common civil code for the country”. He wanted a beginning to be made in that direction “if the
Constitution is to have any meaning”.

In the  Kesavananda Bharati case (1973) Chief Justice Sikri, even after conceding that “no Court
can compel the Government to lay down a uniform civil code”, stated that a UCC “is essentially
desirable in the interest of the integrity, and unity of the country”. Similar concerns were voiced
as recently as 2019 in the  Jose  Paulo Coutinho vs Maria Luiza Valentina Pereira case.

The good intentions of those who genuinely believe that a UCC would establish communal
harmony in India cannot be questioned. But they do not seem to realise that such a unifying
code that is acceptable to all communities is not possible in a country as culturally and
religiously diverse as India.

This was convincingly brought out by the 21st Law Commission in its August 2018 report which
warned that “cultural diversity cannot be compromised to the extent that our urge for uniformity
itself becomes a reason for threat to the territorial integrity of the nation”. Resolution of
differences may not be undesirable, said the report, but it should not lead to their abolition
because the existence of differences “is indicative of a robust democracy”.

The Commission counted Articles 371 (A) to (I) and the Sixth Schedule of the Constitution —
which provide certain exceptions to the States of Assam, Nagaland, Mizoram, Andhra Pradesh
and Goa with respect to family law — among the foreseeable hindrances to the implementation
of a UCC.

Many of the exceptions, the Commission stated, entail the preservation of not only distinct family
law systems but also various other exceptions relating to other aspects of civil law. For instance,
the Code of Civil Procedure (CPC), and the Code of Criminal Procedure (CrPC) are not
applicable to Nagaland and the tribal areas.
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In any case, the CPC and CrPC are not uniform throughout the country as they have been
amended several times by various State governments. For instance, in May 2018 the
Maharashtra Chief Minister approved no less than 29 amendments to the CrPC, and in
November 2020 the Rajasthan Assembly amended the CPC to provide exemption to agricultural
land from attachment of property in recovery proceedings.

In the same month, the State Assembly  passed three other bills — the Essential Commodities
(Special Provisions and Rajasthan Amendment) Bill 2020, the Farmers (Empowerment and
Protection) Agreement on Price Assurance and Farm Services (Rajasthan Amendment) Bill
2020, and the Farmers Produce Trade and Commerce (Promotion and Facilitation) (Rajasthan
Amendment) Bill 2020 — to counter the Centre’s agriculture sector laws. 

To quote another example, Section 118 of the Indian Succession Act (1925) was struck down in
2003 by the Supreme Court for being unfair to Christians. Yet Hindu Undivided Families
continue to enjoy tax benefits in India which are not available to other communities without
anyone demanding a common fiscal code. This lack of uniformity in most of the other laws
prevailing in the country renders the talk of a UCC absurd and specious.

A discussion on the viability of an otherwise unenforceable UCC has been made possible only
because it finds an inscrutable mention in the Directive Principles of State Policy. Perhaps the
framers of our Constitution erred in inserting this provision despite their genuine intent to
establish communal harmony through it.

Nonetheless, the Directive Principles are meant, as Article 38 states, to impel the state to
promote the welfare of all citizens “by securing and protecting as effectively as it may a social
order in which justice, social, economic and political, shall inform all the institutions of the
national life”.

If any one aspect of this constitutionally recommended policy — Article 44 in this case — is
obsessively emphasised while ignoring its overall intent it would reduce the Directive Principles
to what T. T. Krishnamachari called “a veritable dustbin of sentiment… sufficiently resilient as to
permit any individual… to ride his hobby horse into it”.

Therefore, the only way to prevent this would be to reassess the presumption of immutability
that surrounds Article 44 and examine why this provision has been singled out for accentuation
when it has proved to be impracticable since its inception in 1950.

In the meantime, the state cannot take for granted the imperativeness of a UCC merely on the
basis of its inclusion in the Directive Principles. As historian Granville Austin points out in  The
Indian Constitution: Cornerstone of a Nation, India’s constitutional structure is a good example of
the principle of accommodation which is “the ability to reconcile, to harmonize, and to make work
without changing their content, apparently incompatible concepts”.

Unlike a compromise wherein each party gives up the portion of its desired end that conflicts
with the interests of the other parties, through accommodation, asserts Austin, “concepts and
viewpoints, although seemingly incompatible, stand intact. They are not whittled away by
compromise, but are worked simultaneously.”

To emphasise this point he quotes Sarvepalli Radhakrishnan: “Why look at things in terms of
this  or that? Why not try to have both this  and that?” This is perhaps what B. R.  Ambedkar
meant when he described the Indian Constitution as “both unitary as well as federal according to
the requirements of time and circumstances”.
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In the present circumstances, our Constitution should be treated as federal and the idea of
enforcing legal concinnity through a UCC must be given up because federalism is not just about
securing an understanding on the division of powers or revenues between impersonal branches
of the state. It is also a social compact between diverse communities of active citizens that make
up those institutions to grant them, among other freedoms, cultural and religious autonomy to
profess and practice their traditions and family laws, subject of course to the limitations of the
Constitution.

Any law that seeks to ensnare this civil freedom under the trammels of uniformity will be
unviable, and its promotion as a gateway to the Elysian Fields of national integration is as good
as chasing an unattainable utopia.

A. Faizur Rahman is the Secretary-General of the Islamic Forum for the Promotion of
Moderate Thought. Email:  themoderates2020@gmail.com Twitter: @FaizEngineer
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‘Most of the Centrally Sponsored Schemes are operated in the subjects included in the State list’
| Photo Credit: Getty Images/iStockphoto

When the National Democratic Alliance Government (NDA) took office in 2014, there were
hopes that India would move towards cooperative federalism. This was because Narendra Modi,
as the Chief Minister of Gujarat, had been championing the cause of States’ autonomy. This
hope was reinforced when NITI Aayog replaced the Planning Commission of India with the main
objective of promoting cooperative federalism.

The Cabinet Resolution of January 1, 2015 constituting the National Institution for Transforming
India (NITI Aayog) has articulated, among others, that “India is a diverse country with distinct
languages, faiths and cultural ecosystems... The States of the Union do not want to be mere
appendages of the Centre. They seek a decisive say in determining the architecture of economic
growth and development. The one-size-fits-all approach, often inherent in central planning, has
the potential of creating needless tensions and undermining the harmony needed for national
effort”.

One of the main mandates of NITI Aayog is to foster cooperative federalism through structured
support initiatives and mechanisms with the States on a continuous basis, recognising that
strong States make a strong nation.

It is unfortunate that NITI Aayog has not taken any major steps since its constitution to promote
cooperative federalism. Contrary to its public statements on promoting cooperative federalism,
the Government of India has been doing exactly the opposite. The following instances clearly
demonstrate as to how the central government’s policies have undermined the spirit of
federalism and eroded the autonomy of the States.

It has been a well-established tradition to treat all the recommendations of the Finance
Commissions relating to transfers to States as an award and a package. This tradition was
broken for the first time while dealing with the recommendations of the Fifteenth Finance
Commission. The Fifteenth Finance Commission, in its first report, had recommended a special
grant to three States amounting to 6,764 crore to ensure that the tax devolution in 2020-21 in
absolute terms should not be less than the amount of devolution received by these States in
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2019-20. This recommendation was not accepted by the Union Government. Similarly, the
recommendation relating to grants for nutrition amounting to 7,735 crore was not accepted. A
similar approach has been followed by the Union Government with regard to grants to States
recommended by the Finance Commission for the period 2021-26. The sector-specific grants
and State-specific grants recommended by the Commission amounting to 1,29,987 crore and
49,599 crore, respectively, have not been accepted. This clearly demonstrates that the Union
Government has undermined the stature of the institution of the Finance Commission and
cooperative federalism.

The decision to treat off-Budget borrowings from 2021-22 onwards serviced from the State
budgets as States’ borrowings and adjusting them against borrowing limits under Fiscal
Responsibility and Budget Management (FRBM) in 2022-23 and following years is against all
norms. This is the first time that the Government of India is proposing to treat off-Budget
borrowings as government borrowings retrospectively from 2021-22. The Government of India
has indicated that such a decision is in accordance with the recommendation of the Finance
Commission. In fact, there is no recommendation to this effect by the Fifteenth Finance
Commission. The Finance Commission recommended that governments at all tiers may observe
strict discipline by resisting any further additions to the stock of off-Budget transactions. It
observed that in view of the uncertainty that prevails now, the timetable for defining and
achieving debt sustainability may be examined by a high-powered intergovernmental group and
that the FRBM Act may be amended as per the recommendations of this group to ensure that
the legislations of the Union and the States are consistent. No such group has been appointed
so far by the Centre.

The borrowings by corporations against State guarantees are mostly used for capital
investment. The Centre has also been raising off-Budget borrowings but mainly for meeting
revenue expenditure. The Comptroller and Auditor General of India (C&AG) Report on the
Compliance of FRBM Act for 2017-18 and 2018-19 pointed out as many as eight instances of
meeting revenue expenditure through Extra Budgetary Resources (EBR). Revenue expenditure
met through EBR by the Centre amounted to 81,282 crore in 2017-18 and 1,58,107 crore in
2018-19. Such borrowings were not reflected in the Budget of the central government. In view of
this, treating off-Budget borrowings of State corporations as States’ borrowings retrospectively is
totally unjustified.

The NDA government has been resorting to the levy of cesses and surcharges, as these are not
shareable with the States under the Constitution. The share of cesses and surcharges in the
gross tax revenue of the Centre increased from 13.5% in 2014-15 to 20% in the Budget
estimates for 2022-23. Though the States’ share in the Central taxes is 41%, as recommended
by the Fifteenth Finance Commission, they only get a 29.6% share because of higher cesses
and surcharges.

The C&AG in its Audit Report on Union Government Accounts for 2018-19 observed that of the
2,74,592 crore collected from 35 cesses in 2018-19, only 1,64,322 crore had been credited to
the dedicated funds and the rest was retained in the Consolidated Fund of India. This is another
instance of denying States of their due share as per the constitutional provisions.

Committee after committee appointed by the Government of India has emphasised the need to
curtail the number of Centrally Sponsored Schemes (CSS) and restrict them to a few areas of
national importance. But, what the Government of India has done is to group them under certain
broad umbrella heads (currently 28). In addition, in 2015, the Centre increased the States’ share
in a number of CSS, thereby burdening States. Most of the CSS are operated in the subjects
included in the State list. Thus, States have lost their autonomy.
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The Sub-Committee of Chief Ministers appointed by NITI Aayog has recommended a reduction
in the number of schemes and the introduction of optional schemes. These recommendations
have not been acted upon.

The Centre has enacted three farm laws though agriculture is a subject listed in the State List
under the Constitution. These farm laws have been enacted under Entry 33 of the Concurrent
List relating to trade and commerce in, and the production, supply and distribution of foodstuffs
including edible oils and oils. Though these Acts have been repealed, their enactment is against
the spirit of the Constitution, and States were not even consulted while introducing these Bills.

All these instances indicate clearly that the Centre has not walked the talk on cooperative
federalism. Instead, its policies have made Indian federation coercive.

B. Vinod Kumar is the Vice-Chairman, State Planning Board, Government of Telangana, and a
former Member of Parliament, Telangana Rashtra Samithi (14th and 16th Lok Sabhas)

COMMents

SHARE

government / constitution / finance (general)

BACK TO TOP

Comments have to be in English, and in full sentences. They cannot be abusive or personal.
Please abide by our community guidelines for posting your comments.

We have migrated to a new commenting platform. If you are already a registered user of The
Hindu and logged in, you may continue to engage with our articles. If you do not have an
account please register and login to post comments. Users can access their older comments by
logging into their accounts on Vuukle.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

https://www.thehindu.com/tag/1385-1349/
https://www.thehindu.com/tag/1385-1349/
https://www.thehindu.com/tag/1353-1349/
https://www.thehindu.com/tag/1353-1349/
https://www.thehindu.com/tag/808-684/
/termsofuse/
/termsofuse/


Page 44

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2022-11-18

EXPLAINER
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

To enjoy additional benefits

CONNECT WITH US

November 17, 2022 06:39 pm | Updated November 18, 2022 08:36 am IST - New Delhi

COMMents

SHARE

READ LATER

Narco analysis of a subject. | Photo Credit: The Hindu photo library

A Delhi Court ordering a narco test for Aftab Amin Poonawala in the bone-chilling Shradha
Walkar killing case has put the spotlight on use of the specialised examination as an advanced
tool for interrogation.

Also known as truth serum, it has been used for solving crucial cases in the past.

The test involves the intravenous administration of a drug (such as sodium pentothal,
scopolamine and sodium amytal) that causes the person undergoing it to enter into various
stages of anaesthesia.

In the hypnotic stage, the person becomes less inhibited and is more likely to divulge
information, which would usually not be revealed in the conscious state.

The investigating agencies use this test after other evidences do not provide a clear picture of
the case.

According to norms, the consent of the person is also necessary for being subjected to narco
test.

The Supreme Court had ruled that narco analysis, brain mapping and polygraph tests cannot be
conducted on any person without his or her consent. The apex court had noted in response to
petitions questioning the validity of such tests, are illegal and a violation of personal liberty.

However, statements made during narco analysis test are not admissible in the court, except
under certain circumstances when the court thinks that the facts and nature of the case permit it.

The term narco analysis is derived from the Greek word narko (meaning anaesthesia or Torpor)
and is used to describe a diagnostic and psychotherapeutic technique that uses psychotropic
drugs, particularly barbiturates.

According to experts, during the narco test, the person's inhibitions are lowered by interfering
with his or her nervous system at the molecular level. In such a sleep-like state, efforts are made
to obtain probative truth about the crime. The dose of the injected substance is decided as per
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the person's sex, age, health, and physical condition.

The person concerned is then interrogated by the investigating agencies in the presence of
doctors. The revelations made during this stage are video recorded. The report prepared by the
expert is used in the process of collecting evidence. The procedure is conducted at a
government hospital, after a court order permitting the same.

The narco analysis test was most notably used in the 2002 Gujarat riots case, Abdul Karim Telgi
fake stamp paper scam, the Nithari killings case in 2007 and the 26/11 Mumbai terror attack
case on captured terrorist Ajmal Kasab.

According to Forensic Science Laboratory officials, during the test, first the investigator submits
the case with the laboratory and briefs them.

"Then, our psychologist has a session with investigating officer (IO). The experts interact with
the suspect where he is apprised about the test as his consent is mandatory. Only when the
psychologists are satisfied that the suspect has understood, he is medically examined and the
process begins," an official said, adding the photography team is also sent from the laboratory.
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The collegium system of making appointments to the higher judiciary has come under focus,
largely due to critical remarks made by Union Law Minister Kiren Rijiju. A lawyer has now
formally approached the Supreme Court for reconsideration of its 2015 judgment striking down
the Constitution amendment and the law creating a National Judicial Appointments Commission
(NJAC). While the petition will be “listed in due course”, there is another aspect that flags the
tension between the Government and the judiciary over judicial appointments. A Bench of the
Court voiced its displeasure over the Government delaying its recommendations for
appointment, as well as ignoring names that had been reiterated twice or even thrice. The result
was that lawyers whose names had been recommended for appointment had withdrawn their
consent to be judges. The Bench was forced to observe that keeping the recommendations on
hold was “some sort of a device to compel these persons to withdraw their names”. The
Government’s keenness to wrest back the power to make judicial appointments from the
judiciary is clear. However, it is doubtful whether this can be achieved by a review petition. The
4:1 verdict can only be reviewed by a Bench of equal strength, and the Government has not
sought a review all these years. Mr. Rijiju did say, as part of his series of comments critical of
the collegium system, that the Government had accepted the decision, but added that it could
not be silent forever over the opaqueness and lack of accountability in the system.

Much of the criticism heaped upon the collegium system is not unfounded. It is opaque, it does
limit the zone of consideration to those known to its members and judges who are consulted on
appointments, and there is no indication that it is conducive to attracting the best legal talent.
Some maladies it was supposed to remedy — mainly, the perception about the executive’s
influence over the judiciary — persist. Even the judgment that struck down the 99th Constitution
Amendment and the NJAC Act accepted that there were flaws, but the majority chose to retain
the collegium system until it was improved. The exercise to improve it was also abandoned
soon. However, if the Government is really keen to bring about a change, the petulant response
of stalling appointments is not the way. It has to work towards an alternative mechanism, one
that does not have the perceived infirmities that led to the invalidation of the earlier law. The
NJAC mechanism enabled the outnumbering of judicial members by executive nominees. A
better system than the present one should avoid such pitfalls in the name of executive primacy
in judicial appointments.
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Raj Bhavan, Mumbai | Photo Credit: The Hindu

In recent years, there has been a grave erosion of constitutional provisions, constitutional
morality, and constitutional ethos being witnessed among various constitutional bodies. If the
manner of functioning by institutions such as the Election Commission of India and the
Comptroller and Auditor General of India has left much to be desired, the conduct of the
Governors of some States (especially where there are non-Bharatiya Janata Party governments)
has made a complete mockery of the Constitution and its limitations.

Article 153 provides a Governor for each State, and by virtue of Article 154, the executive power
of the State shall be vested in the Governor (“Shall be exercised by him directly or through
officers subordinate to him in accordance with this Constitution”). However, Article 154(2)(a)
prohibits the Governor from exercising any function “conferred by existing law on any other
Authority”. Article 163 categorically provides that “there shall be a council of ministers with the
Chief Minister at the head to aid and advise the Governor... except in so far as he is by or under
this Constitution required to exercise his function or any of them in his discretion”.

The Supreme Court, in Shamsher Singh vs State of Punjab and Anr., decided on this issue in
1974: The Governor exercises “all his powers and functions” by making rules for the convenient
transactions of the business of the government of the State in accordance with Article 166 of the
Constitution. These are called Rules of Business. The Court however amplified that “wherever
the constitution requires satisfaction of the President or the Governor for the exercise of any
power or function by the President or the Governor, as the case may be, as for example in
Articles 123, 213, 311(2) proviso (c), 317, 352(1), 356 and 360. The satisfaction required by the
Constitution .... is the satisfaction of the President or of the Governor in the Constitutional sense
under the Cabinet system of the Government”. The Court went on to hold that “the discretion
conferred on the Governor means that as the Constitutional or the formal head of the State, the
power is vested in him” and that it is only in the exercise of the power under Article 356 that the
Governor will be justified in exercising his discretion even against the aid and advice of his
council of ministers as per his discretionary power but, in all other matters where the Governor
acts in his discretion, he will act in harmony with his Council of Ministers. The Constitution does
not aim at providing a parallel administration....” The basic philosophy is that in a democracy, the
elected Ministers must accept responsibility for every executive act and that the Council of
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Ministers alone represents a responsible form of government in the States.

The Constituent Assembly debates are a clear pointer. In 1949, Prof. K.T. Shah debating Article
130 (now Article 154) said: “… the Constitution should make it imperative upon the Governor to
use its power in accordance with the Constitution and the Law, that is to say, on the advice of
his Ministers as provided for in the subsequent clauses and in other parts of the Constitution.” It
was hotly debated whether the Governor should be appointed by the President of India or
should be elected. Fearing that this would create a parallel State leadership, the Assembly
instead adopted appointment by the President. B.G. Kher said: “... a Governor can do a great
deal of good if he is a good Governor and he can do a great deal of mischief, if he is a bad
Governor, in spite of the very little power given to him under the Constitution.....” P.K. Sen said,
“... The question is whether by interfering, the Governor would be upholding the democratic idea
or subverting it. It would really be a surrender of democracy... We have decided that the
Governor should be a constitutional head... he would be the person really to lubricate the
machinery and to see to it that all the wheels are going well by reason not of his interference, but
his friendly intervention.”

Vishwanath Das said, “I have my bitter experiences in this regard. I was the Prime Minister of a
province and I know how the Governor of my province was out to break my party... You cannot
have democracy and autocracy functioning together.” K.M. Munshi said, “... All things
considered, it would be better to have a Governor nominated by the Centre, who is free from the
passions and jealousies of local party politics.”

Editorial | Limits of pleasure: On Kerala Governor-government spat

B.R. Ambedkar, who rose to respond on May 31, 1949, said, “The Drafting Committee felt as
everybody in this House knows, that the Governor is not to have any kind of functions — to use
a familiar phraseology, no functions which he is required to discharge either in his discretion or
in his individual judgment. ... According to the principles of the New Constitution, he is required
to follow the advice of his ministry in all matters… Therefore... the real issue before the House is
not nomination or election, but what powers you propose to give to your Governor. If the
Governor is a purely constitutional Governor with no more powers than what we contemplate
expressly to give him in the Act... I personally do not see any very fundamental objection to the
principle of nomination.”

While debating Article 143 (now Article 163) on June 1, 1949, Prof. K.T. Shah said, “Whatever
may be the procedure or convention within the Cabinet itself, however, the decisions of the
Cabinet may be taken, so far as the Governor is concerned, I take it that the responsibility would
be of the Chief Minister who will advise also about the appointment of his colleagues or their
removal if it should be necessary.” Defending the discretionary power given to the Governor
under this Article, B.R. Ambedkar amply clarified the position by saying, “The clause is a very
limited clause. It says: ‘except in so far as he is by or under this Constitution’. Therefore, Article
143 will have to be read in conjunction with such other articles which specifically reserve the
power to the Governor. It is not a general clause giving the Governor power to disregard the
advice of his ministers in any matter in which he finds he ought to disregard.”

Repealing the doubts of a Member on the powers of the Governor (Article 147, now Article 167)
Dr. Ambedkar, “I cannot see what sort of interference that would constitute in the administration
of the affairs of the Government... All that the Article does is to place the Governor in a position
to enable him to perform what I say ... but the duties which every good Governor ought to
discharge.”

T.T. Krishnamachari, the member of the drafting Committee said, “... If my honourable friend
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understands that the Governor cannot act on his own, he can only act on the advice of the
Ministry, then the whole picture will fall clearly in its proper place before him…”

These debates give us sufficient indication of the role, the powers, and the duties of the
Governor. Certainly, the Governor has no powers to interfere with the administration in day-to-
day affairs including to refuse assent to Bills passed by the Assembly. But what is happening
today, especially in Opposition-ruled States is a shocking disregard by Governors for the
Constitution. Surprisingly, the Governors in BJP-ruled States are singularly silent on any issues
demanding the discharge of their duties. While it is perhaps understandable why the Central
Bureau of Investigation, the Enforcement Directorate and other investigative agencies are
functioning the way they do, it is difficult to understand at all how some Governors are
functioning as they are now.

Also read | Governors are not rubber stamps, says T.N. Governor

One can only hope and trust that the situation will be remedied by the judiciary at the earliest. It
is only then that the rot can be stemmed.

Dushyant Dave is Senior Advocate, Supreme Court of India and Former President, Supreme
Court Bar Association of India
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The ongoing hearing before a Constitution Bench of the Supreme Court of India on the need to
have a neutral mechanism for appointment of Election Commissioners raises important
questions on the election body’s functional independence. The Election Commission of India
(ECI) has generally enjoyed a high reputation for holding free and fair polls since the dawn of the
Republic, although not immune to charges of favouring the ruling party. However, given the
Court’s vocal concern about the ECI’s independence, the relevant question now is whether the
Commissioners should be appointed on the recommendation of an independent body. Article
324(2) envisages a parliamentary law for the purpose, but no law has been enacted so far. The
Government is pushing back strongly against the Court’s apparent inclination to devise an
independent mechanism, possibly a selection committee that includes the Chief Justice of India.
The perceived legislative vacuum could provide an occasion for the Court to frame a process on
its own — something the Government, quite rightly, wants to avoid. There is no doubt an
independent body doing the selection will enhance the ECI’s independence, but the Court will
have to decide if it wants to spell out its composition or leave it to Parliament.

Justice K.M. Joseph, heading the Bench, has noted that Chief Election Commissioners (CEC) in
the past had fairly long tenures, unlike in recent times. However, it should be remembered that
since 1993, the ECI has become a multi-member body, comprising a CEC (chairman) and two
Election Commissioners (EC). The current convention is to appoint ECs, and elevate them as
CEC on the basis of seniority. In effect, it is the appointment process for ECs that requires
scrutiny as it is here that there is scope for personal whimsy to play a role. The CEC has a six-
year tenure, but should demit office on attaining 65. The Court has questioned the practice of
appointing CECs close to that age so that they have only a brief tenure. However, it may be
argued that even Chief Justices have brief tenures, but that does not undermine their
independence. The Government has contended that a member’s whole tenure in the ECI should
be considered, and not merely the duration as CEC. The real difference is security of tenure that
could come from operational freedom and space. While Supreme Court judges have security of
tenure — they can be removed only by impeachment by Parliament — only the CEC enjoys the
same status. The ECs can be removed on the CEC’s recommendation. There is a good case for
extending the same tenure security to the ECs too, regardless of what kind of appointment
process is in place.
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Members of the central cabinet signing copies of the Constitution of India. Picture issued on
January 24, 1950 | Photo Credit: PIB/THE HINDU PHOTO ARCHIVES

The Constitution of India was adopted by the Constituent Assembly on November 26, 1949 for
‘We the people of India’. After being unnoticed for long, the day began to be celebrated as
Constitution Day since 2015. This day is indeed a historic day for the nation, with the framing of
a Constitution for the governance of independent India.

But it is imperative to go beyond the celebrations and look at the substantive issues relating to
the primary parchment of the nation. For example, if we pose a question about the level of
awareness about the Constitution among ‘we the people’, the answer may not be encouraging. It
is understandable if unlettered people are not aware of the Constitution. But the situation is not
much different among the educated sections either, despite the fact that the Constitution is an
integral part of our life.

Also read | Is the Indian Constitution a classic?

The Constitution has a clear imprint on day-to-day life, though we may not be really conscious of
it. If we ask a policeman why he is stopping us, it is because the Constitution has given us that
right. The newspaper we read, the TV channels we watch; our travel by bus, train or in our own
car every time; getting a passport and flying; taking up a profession we like; eating the food we
relish in a restaurant; and buying fashionable outfits in malls — it is the Constitution which made
this possible through fundamental rights. The freedom of movement, freedom of expression,
freedom to choose a calling of our liking, freedom to buy, sell and carry-on any trade, freedom to
wear garments of our choice; all these freedoms emanate from the Constitution in the form of
fundamental rights. These freedoms were never available to us before we won independence
from the British.

When we were on the verge of Independence, our freedom fighters wanted to make a clean
break with the past and build a brave new society through the Constitution. Thus, the
Constitution declared with the stroke of a pen that all Indians are equal citizens irrespective of
caste, creed, colour, gender, estate, education, etc. This is, indeed, heady stuff for a nation
steeped in religion, rituals, ignorance and poverty which gave rise to unacceptable inequalities
between men and women, the rich and the poor, the literate and the illiterate, and the learned
and the laity. Setting aside all these aberrations, the Constitution put everyone on an even keel,
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even while providing a level playing field for the weak and the meek.

There is no denying the fact that the law is a weak source to bring about change in human
thinking and behaviour. Just because the Constitution declared all Indians as equals, equality
does not prevail from the day of such a declaration. But, if we inculcate it in our offspring, social
change is distinctly possible. We all teach our children not to tell lies and not to steal. Cannot we
teach them to treat their classmates without bias? And, that is what the Constitution says too.
But, we are hardly conscious of the constitutional ideals enshrined in the Preamble.

How do we explain this indifference to the Constitution? We pay great respect to religious books
and treat them as sacred doctrines, while we are oblivious to the Constitution which has
changed our lives. It is unlikely that even those who are well educated and well-placed have a
copy of the Constitution in their houses unless they are advocates. While educated people
broadly know that there is a thing like fundamental rights, we are largely unaware of the
fundamental duties enshrined in the Constitution. The Constitution is a holistic doctrine. Rights
bring responsibilities with them. There is a chapter on Fundamental Duties in Part IVA of the
Constitution.

But, how do we know the Constitution unless we have a copy and bother to open it even
occasionally? Hardly any parent thinks of gifting the Constitution to their child in their birthday,
while every parent wants their offspring to grow up as a responsible adult with mature minds and
restrained manners. It is a vague ideal unless we inculcate values such as respect for women,
empathy towards the weak and the meek, and reject dowry, caste and creed as the basis to
measure the values of a person. And, where do we find these values? In the Constitution.

Article 15 says: “The state shall not discriminate against any citizen on grounds only of religion,
race, caste, sex, place of birth or any of them.” How beautiful this sentence would have read had
“The state” been replaced by society. Has any parent thought along these lines while raising
their child and teaching them good manners and values? The values we teach are essentially
damaging to the mind, such as ‘become a doctor or an engineer and get a hefty dowry’.

Unfortunately, there is hardly any focus on the Constitution at the school level, not to speak of
tertiary education. The Constitution should get due recognition across the educational system.
Celebrating November 26 as Constitution Day is fine, but we should not restrict ourselves to
symbolism. We should look at the substantive issues dealt with by the Constitution, thereby
enriching our life.

Also read | The changing Constitution since Independence

Our ancient texts teach us that Vasudhaiva Kutumbakam, which means the entire humanity, is
one large family. Every man is related to every other person. We should first learn to treat fellow
Indians as a fraternity. We will know this only if we care to open the first page of the Constitution.
For this we need a copy of the Constitution. And it costs less than a movie ticket these days.

Gummadidala Ranga Rao was Director (Research and Information) in the Lok Sabha
Secretariat, New Delhi
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The Supreme Court has sought the Government’s response to appeals to allow same-sex
marriage under a special law, in another bid to provide legal sanction to widening social
customs. A Bench of CJI D.Y. Chandrachud and Justice Hima Kohli agreed to hear two partners
who said the non-recognition of same-sex marriage amounted to discrimination that struck at the
rights of LGBTQIA+ couples. The petitioners cited the Special Marriage Act, 1954, which
provides a civil marriage for couples who cannot marry under their personal law. Listing the case
for hearing, the Court also transferred cases pending before several High Courts to itself. It is a
first step towards same-sex marriage, which has been legalised in 30-odd countries, including
the U.S. where this July the House of Representatives approved legislation to protect such
marriages. This legislative action came amidst concern that an aggressive Supreme Court could
revisit settled laws after it overturned Roe vs Wade on abortion rights. After the K.S.
Puttaswamy verdict (2017) which upheld the right to privacy and Navtej Singh Johar (2018) that
decriminalised homosexuality, there was hope that same-sex marriages would follow, but that
has not been the case. At depositions in courts and outside, the Centre has opposed same-sex
marriage, and said judicial interference will cause “complete havoc with the delicate balance of
personal laws”.

This is perhaps one of the reasons why the Supreme Court may consider allowing same-sex
marriage under the Special Marriage Act, and not several other personal laws such as the Hindu
Marriage Act. Over the past few years, it has passed a series of judgments that challenged
conservative society and brought hope and expanded the scope for people who do not conform
to age-old social norms. Eventually though, even if the Court rules in its favour, the march
towards equality for the LGBTQIA+ community will be long and arduous. Enforcing something
like same-sex marriage in a diverse country with varying customs and traditions will not be easy.
Social mindsets are conservative and so well-entrenched that anyone who feels differently is
stigmatised, humiliated and ostracised. Together with the Court, more needs to be done at the
societal level to chip away at conservative views on sex, gender, women and the LGBTQIA+
community. Alongside the call for legalising same-sex marriage, activists have been seeking the
extension of the benefits of a traditional marriage to same-sex couples, including the right to
adopt children. As people’s relationships change, and society undergoes transformation,
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constitutional rights on freedoms and liberties must extend to every sphere, including a same-
sex couple’s life.
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The common criticism that the functioning of the Collegium system of judicial appointments is
opaque, and sometimes arbitrary, seems to hold greater validity in the matter of transfers of
judges from one High Court to another. A recent round of transfers — among the dozens that
have been effected in the last few years — has brought the controversial issue to the fore again.
The list included three judges from the Telangana High Court, and two each from the Madras
and Andhra Pradesh High Courts. Conspicuously absent was the name of Justice Nikhil S.
Kariel, a Gujarat High Court judge whose proposed transfer was strongly opposed by the bar in
that State. Lawyers took up the issue in support of Justice Kariel, as well as Justice A. Abhishek
Reddy of the Telangana High Court, and the Chief Justice of India met with representatives of
the Bar from both States. Yet, the transfer of Justice Kariel alone did not materialise, while the
transfers of other judges were notified. If reports that the Gujarat High Court Chief Justice was
unaware of the impending transfer of Justice Kariel are correct, it bodes ill for the legitimacy of
transfer proposals. No good message is being sent if it is perceived that the Collegium heeds
the demand made by one set of lawyers, but ignores that of another group.

Transfer of judges may be needed for exchange of talent across the country and to prevent the
emergence of local cliques in the judiciary. However, the power of transfer has always been
seen as a possible threat to judicial independence. Even under the Collegium system, it seems it
is difficult to dispel the impression that the threat of transfer hangs over every judge’s head. The
Memorandum of Procedure is clear that a judge’s consent is not necessary to effect a transfer.
The current norm is that all transfers ought to be in public interest, that is, for better
administration of justice throughout the country. It also says the personal factors of the judge,
including his preference of places, should invariably be taken into account. No one knows if
these requirements are fulfilled in each case. Why a puisne judge should be shifted to another
State without being made a Chief Justice is seldom explained. Usually, it sets off speculation
that the reasons are either allegations against the judge or the discomfiture that his judicial
orders are causing to the government. Disclosure of the actual reason may not always be
possible. However, it hardly needs to be stressed that transfer cannot be used as a punitive
step. The time may have come for a complete review of the provisions for transfer of High Court
judges.
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To read this editorial in Tamil, click here.

To read this editorial in Hindi, click here.
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